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Sw kién bat kha khang va
tré ngai khach quan

UPICC, CISG,
BLDS 2015, BLHH 2015




ANHISA
Aviation, Shipping and

sl




ANHISA
Aviation, Shipping and ADR

Diéu 7.1.7 vé Sw kién bat kha khang
UPICC (Force Majeure)

“Viéc khong thue hién cia moét bén sé duwoc mién trir trach

nhiém, néu bén nay ching minh dugc rang viéc khdng thuc
hién 1a do nhiing tré ngai ngoai tdm kiém soat cua ho, va
nhing tré ngai dU da can nhéc ky, van khong thé luong duoc
vao thoi diém giao két hop dbng, hodc cac tré ngai nay la
khong thé tranh hodc vurot qua duoc”.

“Non-performance by a party is excused if that party proves that the
non-performance was due to an impediment beyond its control and
that it could not reasonably be expected to have taken the

impediment into account at the time of the conclusion of the contract
or to have avoided or overcome it or its consequences”.


https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2016
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Dieu 6.2.2 dinh nghia vé tr& ngai (Hardship)

“Mét hoan cdnh duwoc goi la tré ngai, néu né gay anh hudng
nghiém trong dén sw can bang cta hop dong, hodc 1am cho phi
thwe hién tang qua cao, hodc gia tri nhdn dwoc do thuc hién
nghia vu giam qua thap, va:

» S viéc x3y ra hodc duoc bén gdp tré ngai biét sau khi
giao két hop doéng;

* Sw viéc nay khdng duwoc bén gadp tro ngai dw doan trudc,
vao thoi diém giao két hop dong;

* Sw viéc xdy ra ngoai tdm kiém soat cua bén gdp tré
ngai,va

Rdi ro sw viéc xay ra khéng dwoc bén gap tré ngai dinh
liéu dén”.



https://www.unidroit.org/instruments/commercial-contracts/unidroit-principles-2016

Piéu 79.1 quy dinh vé
mién trir trach nhiém

‘MOt bén khbéng chiu trach nhiém
vé viéc khéng thwc hién mot
nghia vu cGa ho néu chirng minh
dwoc rang viéc khéng thwc hién

ay lado mét tr& ngai nam ngoai

s kiém soat cla ho va ngudi ta
khong thé tién liéu mdt cach hop ly
rang vao thdi diém giao két hop
ddng hodc khdng thé khac phuc

dwoc tréd ngai dé hoac hau qua cua
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“Tré ngai” phai dap ng dong thoi
ba diéu kién sau:

» XAy ra ngoai tdm kiém soat clia cac
bén;

« Khéng thé lwdng trudc mot cach hop ly
tai thoi diém ky két hop déng; va

» Sy kién va hau qua khong cua n6 khong
thé tranh hay khac phuc dworc.


https://uncitral.un.org/sites/uncitral.un.org/files/media-documents/uncitral/en/19-09951_e_ebook.pdf
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Piéu 156.1

“1. Sw kién bé( kha khang hoac tréo ngai khach quan lam cho
chu thé c6 quyén khoi kién, quyén yéu cau khong thé khoi kién,
yéu cau trong pham vi thoi hiéu.

Sw kién l?é't kha khang la s kién xay ra mot cach khach quan
khong thé lvong trurde duroce vé‘khéng thé khac phuc dwoc méac
du da ap dung moi bién phap can thiét va kha nang cho phép.

Tré ngai khach quan la nhing tré ngai do hoan canh khach
quan tac déng lam cho ngudi c6 quyén, nghia vu dan s khéng
thé biét vé viéc quyén, loi ich hop phap cua minh bi xXam pham
hodc khdng thé thuc hién dwoc quyén, nghia vu dan sw cua
minh; [...]

Piéu 351.2

“2. [...]Trrong hop bén cd nghia vu khong thuc hién dung
nghia vu do sw kién béat kha khang thi khéng phai chiu trach
nhiém dan suw, tree trrong hop cb thda thuan khac hoac phap
luat c6 quy dinh khac”.



http://vbpl.vn/botuphap/Pages/vbpq-van-ban-goc.aspx?ItemID=95942
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Mién trir trach nhiém
cua ngwe®i van chuyén

BLHH 2015, LTM 2005,
Hiép dinh khnung ASEAN
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BLHH 2015 Pieu 151.2

“?2. Nguoi van chuyén dwore mién hoan toan trach nhiém, néu
tén that hang héa x3y ra trong truiong hop sau day:

[--]

b) Héa hoan khdng do nguwdi van chuyén gay ra;

c) Thdm hoa hodc tai nan hang hai trén bién, ving nwéc céng
bién ma tau bién duoc phép hoat ddng:

d) Thién tai;

d) Chién tranh;

e) Hanh déng xam pham trat tw va an toan cong céng ma ban
than nguwdi van chuyén khong gay ra;

[..]

h) Han ché vé phong dich;

K) Dinh cbng hoac cac hanh déng twong tw khac cua nguwoi lao
dong...;

) Bao déng hodc gay roi;

[...]
Tham khao Hague-Visby Rules



http://vbpl.vn/FileData/TW/Lists/vbpq/Attachments/96117/VanBanGoc_95.2015.QH13.P1.pdf
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Piéu IV.2 Hague Visby Rules

2. C4 nquwoi chuyén ché 1an tau khéng chiu trach nhiém vé mat
mat hay hw hdng phat sinh hoac la hé qua cua:

(a). Hanh vi, so suét hodc 18i cua thuyén truéng, thuy thd, hoa tiéu
hay nguoi gilp viéc cla nguoi chuyén ché trong viée diéu khién hay
quan tri tau.

[.]

(9). Bét giir hay han ché cida chinh quyén, nha cdm quyén hay nhan
dan hodc bj tich bién trong mét tha tuc té tung tw phap.

(). Hanh déng hoac khdéng hanh déng cua nguwoi givi hang hoac chu
hang, dai ly hodc dai dién cua ho.

(). [...] Ciru hodc ¢ gdng ctru tinh mang hodc tai san trén bién.

(m). Hao hut khéi ltong hay bat ky mat mat hay hw héng nao khéac
do cac khuyét tat an ti, sw suy gidm tw nhién cda chat lwong hang
hdéa hoac cac dac tinh tw nhién cua hang hoa.

(p). Bao bi khdng day du.

(). Ma ky hiéu khdng day di hodc khéng chinh xac.

(s). Nhitng &n ty khéng thé phéat hién dwoc du da cé sw can mén
thich dang.
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https://www.jus.uio.no/lm/sea.carriage.hague.visby.rules.1968/doc.html
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Pao luat chuyén ché
hang héa bang
dwdng bién (Anh)
COGSA 1971, 1992

Pao luat chuyén ché
hang hoa bang duwdng
bién (MY)
COGSA 1936
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https://www.jus.uio.no/lm/sea.carriage.hague.visby.rules.1968/doc.html
https://www.jus.uio.no/lm/sea.carriage.hague.visby.rules.1968/doc.html
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Piéu 12 Hiép dinh khung ASEAN vé Van tai
da phwong thuwrc 2005

[...] ngwoi kinh doanh van tai da phwong thire sé€ khéng
chiu trach nhiém vé mat mat hw héng hodc chém tré
trong viec giao hang dobi véi hang hoa da duwoc chuyén
ché, néu........

a) Bat kha khang

b) Hanh ddng hodc so suéat cia ngudi gt hang, nguoi
nhan hang hoac dai dién hodac nguoi dai ly cua
minh;

c) Doéng goi, ky ma hidu hodc danh sbé hang hoa
khéng day du hoadc khiém khuyét;

d) Viéc giao nhan, xép, d& chat xép hang hoa dudi
ham tau do nguoi givi hang, nguoi nhdn hang, hodc
ngwoi dai dién hodc ngudi dai Iy cta minh tién
hanh;

13


https://afamt.asean.org/wp-content/uploads/2019/07/2005-ASEAN-Framework-Agreement-on-Multimodal-Transport.pdf
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Diéu 12 Hiép dinh khung ASEAN vé Van tai
da phwong thirc 2005

e) An ty hodc néi ty ctia hang hod;
f) Binh cbng, bé céng, lang cong, cau thic toan bd hodc
mot phan vé lao ddng.
g) Vé hang hoa duoc chuyén ché bang duong bién, hodc
duwong thuy ndi dia, khi mat mat, hw héng hodc chdm tré
xay ra trong qua trinh chuyén chd gay ra bdi:

I

".!!!?,Ii m

() Hanh déng, so suéat, hodc 16i cua thuyén trudéng
thuyén vién, hoa tiéu hodc nguoi lam céng cho nguodi
chuyén chd trong hanh van hoac quan tri tau;

(i) Hdéa hoan trer phi gay ra béi hanh ddng ¢b y cua
nguoi chuyén chd.

Tuy nhién méi khi mat mat, hw héng xay ra do tau khdng co
du khd ndng di bién thi nguoi kinh doanh van tai da
phuong thire c6 thé chirng minh rdng d& mén céan hét sirc
minh dé lam cho con tau dd kha nadng di bién trwdc khi bat

dau hanh trinh.
A 14



https://afamt.asean.org/wp-content/uploads/2019/07/2005-ASEAN-Framework-Agreement-on-Multimodal-Transport.pdf
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Diéu 237 LTM 2005

1. Ngoai nhitng triong hop mién trach nhiém
quy dinh tai Diéu 294 cua Luat nay, thuong
nhan kinh doanh dich vu logistics khéng phai
chiu trach nhiém vé nhirng tén that déi véi hang
hoa phat sinh trong cac trirong hop sau day:

Ton that la do I6i cia khach hang hoéc cia
nguoi duoe khach hang uy quyén;

Toén that phat sinh do thuong nhan kinh doanh
dich vu logistics lam ding theo nhitng chi dan
cua khach hang hodc cua nguoi dwoc khach
hang uy quyén;

Tén that |a do khuyét tat cua hang hod;

Tén that phat sinh trong nhitng trurong hop
mién trach nhiém theo quy dinh cda phéap
luat va tadp quan van tai néu thwong nhan
kinh doanh dich vu logistics té chirc van tai:

[..]
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Thuwec tién, Binh ludn
& Khang nghi
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TINH HUONG 1 GIAO DICH MUA - BAN TAU  Anmlsa
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b

!

an b Dia diém giao tau: Cang Hai Phong
Ben ban Th&i diem ban giao: thang 07/2021

Bén mua
Tuy nhién, vi thwe hién céach ly, thay tht doan bao gom 15 ngudi sé
tdn nhiéu thoi gian va rudi ro dé nhap canh tai mot cang hang khong

tai VN trwde khi di chuyén dén dia diém giao nhan trong thang 07.

GIAlI PHAP

Cudi cuing cac bén dong y stra dbi diéu khodn ban giao tau tai Singapore.
Céac bén van ky hop dong, ban giao tai VN, thanh toan qua ngan hang VN

nhwng ban giao thuc té tai mot cang bién & Trung Quédc.

17
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« Ban giao khach san tai BL vao thang Khoanh gilt sO tién
07/2021. thanh toan tai tai khoan
« Ky thém Théa thudn dam béo thanh cia Bén A dén gilra
toan. thang 8. SO tién nay sé
« Piéu khoan phat néu bén nao co 16i lam duwoc thanh toan cho
cham tré tién trinh ban giao khach san Bén B khi tién hanh ban

(tinh theo ngay). giao khach san.
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Chi thi 16 caa TTCP Lam Dong cach ly
21 ngay

NH HUONG 2 (2)

P>

Dich dién bién phirc tap

GIAI PHAP

(1) G&i céng van cho UBND cho phép ngwi clia Bén A di chuyén téi BL dé nhan
ban giao dung han.

(2) Néu phwong an (1) khdng thé thwec hién, khi Bén A c6 mat tai tinh LAm Ddng,
sé phai thwc hién viéc cach ly theo quy dinh cua dia phwong, nhuw vay, cac bén
budc phai tién hanh théa thuan sira ddi Théa thuan ddm bao thanh toan dé

tranh bi phat vi pham do da c6 16i dan dén viéc cham ban giao khach san.
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~—— Tinhhuéng3

CONTRACT @

Tuy nhién don vi san xuat & giao hang 5000 don vi san
phdm bj budc phai dirng san xuat do phat hién 15 trwdng
hop dwong tinh véi Covid-19 va bi UBND yéu cau tam dirng
moi hoat dong san xuat dan dén khong thé hoan thanh ban
giao san pham dung th&i han.
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TINH HUONG 4

Tau khong thé cap cang dén vi thoi tiét
xau tai khu vwe Phillipine va gap mot sé
van dé vé ky thuat khéng da kha nang di
bién theo danh gia cta chinh quyén

hang hai dia phwong.
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Tinh huéng 5 (1) Allision

Tau treo c& TQ bj va vao mdt cang bién VN va gay hu hdng
cho céng bién vira hoan thanh xay dwng. Cac bén da dat
dwoc thda thuan vé so tién boi thwérng. Tuy nhién dung vao
lic tda &n VN ban hanh quyét dinh cong nhan thda thuan
hoa giai thanh cGa hai bén thi lai roi vao dang ky nghi 1é
vang cla Trung Qudc, dan theo viéc cac Ngan hang tai day

cling déng cura.
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Giai phap la chu tau Trung Quéc di
chuyén qua Hong Kéng dé thwc hién

‘ Iénh chuyén tién t chi nhanh cla ;A
1 ngan hang tai Hong Kong ]

Phat sinh thém réc roi 1a Cudi cuing phai dung bdo dam va
khach hang chi dwoc tao uy tin cla luat sv dé cam két sé
léenh thanh toan khong thanh toan nét sb tién cua Ian
qué 1 triéu Do la My/ngay. thanh toan cudi (1 trieu s la MY)

dé tau co thé kip chay vao ngay

thr 2
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